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PROTECTION OF THE IDENTITY OF JOURNALISTS’ INFORMANTS 
Motion 

Resumed from 12 September on the following motion moved by Hon Peter Collier (Leader of the House) — 
That new standing order 201, as outlined in the schedule to this motion, be adopted by the Council and 
that the standing orders be renumbered accordingly. 

Schedule 
201. Protection of the Identity of Journalists’ Informants 
(1) Where a journalist is examined before a Committee or the Council and, in the course of such 

examination, is asked to disclose the identity of the journalist’s informant and refuses, the 
Council shall consider whether to excuse the answering of the question pursuant to section 7 of 
the Parliamentary Privileges Act 1891. 

(2) In considering a matter under (1), the Council shall only order the disclosure of the identity of 
a journalist’s informant if the Council is satisfied that, having regard to the issues to be 
determined in the proceeding, the public interest in the disclosure of the identity of the 
informant outweighs — 
(a) any likely adverse effect of the disclosure of the identity on the informant or any other 

person; and 

(b) the public interest in the communication of facts and opinions to the public by the 
news media and, accordingly also, in the ability of the news media to access sources 
of facts. 

(3) Without limiting the matters that the Council may have regard to for the purposes of this 
Standing Order, the Council must have regard to the following matters — 

(a) the probative value of the identifying evidence in the proceeding; 

(b) the importance of the identifying evidence in the proceeding; 

(c) the nature and gravity of the subject matter of the proceeding; 

(d) the availability of any other evidence concerning the matters to which the identifying 
evidence relates; 

(e) the likely effect of the identifying evidence, including the likelihood of harm, and the 
nature and extent of harm that would be caused to the informant or any other person; 

(f) the means available to the Council to limit the harm or extent of the harm that is 
likely to be caused if the identifying evidence is given; 

(g) the likely effect of the identifying evidence in relation to — 

(i) a prosecution that has commenced but has not been finalised; or 

(ii) an investigation, of which the Council is aware, into whether or not an 
offence has been committed; 

(h) whether the substance of the identifying evidence has already been disclosed by the 
informant or any other person; 

(i) the risk to national security or to the security of the State; 

(j) whether or not there was misconduct on the part of the informant or the journalist in 
relation to obtaining, using, giving or receiving information. 

HON NICK GOIRAN (South Metropolitan) [8.04 pm]: I am pleased to continue my remarks for the third 
time on this very important motion, which will insert a new standing order into the standing orders. On the two 
occasions I have spoken on this matter, I have said that this is a matter of significant import for all members of 
this chamber. For those members who missed the first two instalments, it is important to understand that 
members of this place are being asked to restrict the activities of a committee in a small way. If a parliamentary 
committee believes it is important to know the source of information provided to a journalist appearing before it, 
the committee will be responsible for examining this new proposed standing order and making a decision in 
respect of it. Committees presently do not need to do that, so it is important that before we sign off on this we 
have a good understanding of the matter.  
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When we debated this matter on Thursday last week, I spent some time providing for the benefit of members a 
summary of the recent Supreme Court case involving Mr Steve Pennells of The West Australian and 
Gina Rinehart. Without repeating everything I said last Thursday, I made it clear that the case before the 
Supreme Court was the first opportunity for legal consideration of this shield law in Western Australia. For the 
benefit of members I want to spend more time unpacking what happened in that case, which, as I said last 
Thursday, is the type of consideration that members of this house will need to give in the event they are required 
to consider this standing order at a later stage. In the limited time I have this evening I also hope to make some 
reference to Liu v The Age Company Limited, a case I mentioned in the substantive debate in the thirty-eighth 
Parliament on the Evidence and Public Interest Disclosure Legislation Amendment Act 2012, and to provide an 
update on that case. The High Court made a decision on the application for special leave on 6 September, only 
11 days ago, and I want to update members on that matter and provide some contrast and comparison between 
the two cases.  

The important Liu v The Age Company Limited case was a defamation case in the New South Wales Supreme 
Court last year. The court found in that case it was in the public interest to allow Ms Liu to be told the identity of 
informants from whom The Age obtained information, alleging that she made certain payments to people, 
including Joel Fitzgibbon, the federal Minister for Defence from 2007 to 2009 in the first Rudd government—
not to be confused with the second Rudd government. The court said there was a public interest in allowing the 
plaintiff to be told the identity of the informants because that outweighed the public interest of allowing 
journalists the right to refuse to disclose the identity of a source, and the court determined it would be 
appropriate for the source to be revealed.  
That, of course, is in sharp contrast with the Pennells case that I spoke about last week, in which Justice 
Pritchard determined that there would not be a need for the source to be disclosed. So we have these two recent 
cases, one in New South Wales last year and one in the Supreme Court of Western Australia this year, in which 
two very different decisions were made. Therefore, it is important—I think it is incumbent on us—that we 
understand why those decisions were made, why there was a difference and, in my argument, the impact on us, 
as members of Parliament, once this proposed standing order is enshrined into our book of standing orders. 

To explain a bit more about the Liu case, in that matter the court was required to consider the application of the 
Uniform Civil Procedure Rules 2005, which were made under the Civil Procedure Act 2005 in New South 
Wales. The court was required to consider that application from the plaintiff, Ms Helen Liu, for an order that the 
defendants—the defendants were The Age newspaper and three of its journalists—provide information that 
would assist Ms Liu to identify the informants to enable her to commence proceedings against them for 
defamation. 

I have a reasonable understanding of the case, having written a paper that will be published in The Western 
Australian Jurist next month. As I look at my notes in respect of that article, I note that in that case the court 
considered section 126B of the Evidence Act 1995, which is, of course, a New South Wales act. The provisions 
of that section closely reflect the new section that we inserted into the Evidence Act 1906 by virtue of the act that 
I spoke about earlier, which is, of course, the Evidence and Public Interest Disclosure Legislation Amendment 
Act 2012. In that New South Wales case, Justice McCallum said, in part, at pages 168 to 170 of the 
judgement — 

In my assessment, the present case sits poised uncomfortably on the fault-line of strong, competing 
public interests. The position is complicated by the fact that, to a significant extent, the respective 
positions of the plaintiff and the defendants rest on conflicting factual contentions which cannot 
satisfactorily be resolved in the present proceedings. 

The defendants’ case is that, following lengthy and careful negotiation, they obtained documents which 
reveal the making of corrupt payments by the plaintiff to a Federal Member of Parliament. They 
contend that the documents were obtained from sources who entertain real and substantial fear of 
reprisal in the event that their identities are revealed, contrary to undertakings given to them by the 
defendants. Accepting those contentions without qualification, there would be a strong case for refusing 
the discretionary relief sought by the plaintiff. 

Conversely, the plaintiff’s case is that a person or persons conducting a vendetta against her have 
provided documents to journalists which have been deliberately forged or falsely attributed to her. 
Accepting those contentions without qualification, to refuse the relief sought would perpetuate the 
fraud. That would plainly be a strong reason for exercising the Court’s discretion in favour of the 
plaintiff. 

It is important for us, as we consider these matters, to understand that the hearing of that case preceded the 
passage of the New South Wales Evidence Amendment (Journalist Privilege) Act 2011, which inserted sections 
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126J to 126L into the Evidence Act 1995. I appreciate that members of this place may not be familiar with those 
sections, so let me take the opportunity to quickly identify section 126K. It reads as follows — 

(1) If a journalist has promised an informant not to disclose the informant’s identity, neither the 
journalist nor his or her employer is compellable to give evidence that would disclose the 
identity of the informant or enable that identity to be ascertained. 

(2) The court may, on the application of a party, order that subsection (1) is not to apply if it is 
satisfied that, having regard to the issues to be determined in the proceeding, the public interest 
in the disclosure of the identity of the informant outweighs: 

(a) any likely adverse effect of the disclosure on the informant or any other person, and 

(b) the public interest in the communication of facts and opinion to the public by the 
news media and, accordingly also, in the ability of the news media to access sources 
of facts. 

(3) An order under subsection (2) may be made subject to such terms and conditions (if any) as the 
court thinks fit. 

In that case it is not clear whether the court’s decision would have been any different if these provisions had 
been in effect; in other words, as I have outlined earlier, the Liu case and the decision that was made took place 
before the insertion of these, if you like, statutory shield laws in New South Wales, so it is not clear whether the 
court would have made a different decision had those shield laws been inserted at that time. This is a very 
important point because, as I will identify in a moment, that is once again a sharp contrast with the Pennells case 
in Western Australia, for reasons that I will explain in a moment. 

I think it is worth noting, however, that the matters that a court is required to take into account were explored in 
that Liu case in a discussion of the considerations underlying the newspaper rule, which is set out in the High 
Court case of Cojuangco. In that case, which is a 1988 case—the reference is HCA 54—an important part of the 
judgement, which I propose to quote now, states — 

… the rule is one of practice, not of evidence. Secondly, although the rule rests on a recognition of the 
public interest in the free flow of information, the law gives effect to that recognition of the public 
interest by exercising a discretion to refuse to order disclosure of sources of information in interlocutory 
proceedings in defamation and, perhaps, other analogous actions, even though disclosure would be 
relevant to the issues for trial in the action. The law does not protect that public interest to the extent of 
conferring an immunity on the media from disclosure of its sources. 

It seems to me that the option for a court to order a journalist to disclose the identity of a source does not, of 
course, arise only in civil proceedings. In a criminal case, the court may judge that the public interest in 
obtaining evidence directly from the anonymous informants about alleged crimes outweighs the public interest in 
protecting the anonymity of a journalist’s informants. 

With respect to that Liu case, as I mentioned a little earlier, there has been an interesting development. I have 
spent some time referring to the case at first instance in the New South Wales Supreme Court. However, it has 
been subject to further consideration, and as recently as only 11 days ago, on Friday, 6 September 2013, the High 
Court of Australia rejected a special leave to appeal application by the Fairfax newspaper and journalists Richard 
Baker, Philip Dorling and Nick McKenzie at a hearing in Sydney. From what I have been able to ascertain, these 
individuals were attempting to appeal the February 2012 New South Wales Supreme Court decision to which I 
have referred. That is of course the one in which Ms Liu was granted access to documents in the possession of 
these journalists relating to the identity or whereabouts of three of their sources. In that judgement, as I have 
said, Justice Lucy McCallum found that a journalist’s pledge to keep a source confidential “is not a right or an 
end in itself” and could be overridden in the interests of justice. Having said that, the High Court has found that 
there were no grounds for special leave. At the time of preparing my notes on this matter yesterday, the 
judgement was not then available, but we are familiar with the outcome of the case.  

As I have said, it is important for us to understand that the Liu case, in which the journalists were required to 
disclose their sources, is quite different from the Pennells case in Western Australia, which I will speak a little 
further about in a moment. One key reason for that is that the New South Wales 2011 shield law amendments did 
not apply to the Liu case as the hearing had commenced in October 2010, which was of course well before those 
New South Wales amendments took effect. Even though the decision was made after they came into effect, the 
law can only be considered at the time the application was made in the first instance, and the hearing had 
commenced in October 2010; in other words, it was not retrospective. In sharp contrast to that is the Pennells and 
West Australian Newspapers Ltd case with Gina Rinehart, because in that instance Justice Pritchard had the 
benefit of the shield laws that we inserted into the relevant legislation last year. As I mentioned on Thursday last 
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week, I think it is instructive for members to be familiar with that case. I have selected a few short passages from 
that decision, which was handed down on 6 August this year, so it is extremely recent. At paragraph 151 of the 
judgement by Justice Pritchard there is an examination of the competing public interests we have spoken about. 
These are the competing public interests that members of this place will need to be familiar with in the event that 
they need to consider this standing order in the deliberations of their committee evidence and what they might do 
with regard to a witness who appears before them. Paragraph 151 of the judgement reads — 

The balancing exercise contemplated by s 20J(2) involves the weighing of competing public interests to 
determine if a direction will be given to a journalist or his or her employer to give identifying evidence. 
On the one hand, s 20J(2) directs attention to the public interest in the communication of facts and 
opinions to the public by the news media, and the ability of the news media to access sources of facts. 
The enactment of the Shield Laws, of itself, confirms that this is a strong public interest, and the 
passage from the Second Reading Speech for the Bill which is set out above confirms that this strong 
public interest was a key reason for the enactment of the journalists’ protection provisions.  

The judgement then goes on in paragraph 152 — 

On the other hand, s 20J(2) recognises that in some cases other public interests may outweigh this 
public interest in the communication of facts and opinions by the media. Section 20J(2) refers to the 
‘public interest in the disclosure of the identity of the informant’. This phrase appears to encompass a 
variety of other public interest considerations, the nature of which can be discerned from the factors in s 
20J(4), such as the public interest in the administration of justice (which is usually served by all 
evidence relevant to the determination of a matter being before the trier of fact), the public interest in a 
fair trial for a person accused of a criminal offence, and the public interest in the maintenance of 
national security or the security of the State.  

At the start of paragraph 153 of the judgement there is a consideration of the factors in section 20J(4). 
Honourable Justice Pritchard stated —  

A person acting judicially is required to take into account a large number of considerations to determine 
whether a direction should be given under s 20J(2) that the journalist or his or her employer give 
identifying evidence.  

It seems to me that the same 10 factors listed in section 20J(4) are replicated in the proposed new standing order 
that is before us for consideration. I suggested on the last couple of occasions on which we had the opportunity 
to discuss this matter that members should take heed of the observations by the learned judge, as in any future 
committee inquiries in which they need to make a decision under this standing order there will be a large number 
of considerations to which they must turn their mind. As I have said before, committee members will in effect 
need to undertake a similar exercise to the one Justice Pritchard has undertaken, because the standing order we 
are considering is, in essence, a short summary of the factors we inserted into the legislation last year. I think it is 
useful for us to consider paragraph 158 of the judgement of Justice Pritchard, which reads — 

As for s 20J(3)(e), there is limited evidence as to the likely effect of disclosure of the identifying 
evidence. There is no information about the harm that might be caused to an informant if evidence were 
given of the identifying information. However, there is evidence of the likely effect of disclosure on Mr 
Pennells, namely that disclosure of the identifying evidence would constitute a breach of a fundamental 
ethical obligation on him as a journalist.  

In my humble opinion, paragraph 158 is a very significant observation by the learned judge. In essence, she said 
that we need to consider whether requiring a journalist to disclose identifying information about an informant 
would be likely to cause harm to the informant or any other person, which members of committees will be 
required to consider under the proposed new standing order. My reading of it is that this new standing order will 
be standing order 201(3)(e). It will be evident that harm will be caused to at least one such other person, namely 
the journalist concerned, who would be forced to breach a fundamental ethical obligation of his or her profession 
as a journalist or face penalties for refusing to do so. It is important that members be familiar with that 
significant observation by Justice Pritchard at paragraph 158 of the judgement.  

Further matters that need to be considered by members when they consider these matters and the proposed 
standing order are well covered in paragraphs 164 through to 166 of the judgement by Justice Pritchard. I will 
take the opportunity to quote those paragraphs, because as I say, it is very important that members are familiar 
with those passages of the judgement. At paragraph 164 Justice Pritchard stated — 

Taking all of these factors into account, I return to the balancing exercise contemplated by s 20J(2). 
There are some factors which would tend to support the public interest in the disclosure of the identity 
of the informant in this case. The arbitration involves a civil dispute, and the identifying information in 
the document sought, if given in evidence, appears likely to have significant probative value in respect 
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of the allegations of breach of the Hope Downs Deed. However, the strength of this consideration is 
ameliorated by the fact that it appears that this identifying evidence would supplement existing 
evidence already available in respect of the alleged breaches of the Deed.  

[Member’s time extended.] 

Hon NICK GOIRAN: Quoting from paragraph 164 of Justice Pritchard’s decision, I continue — 
(I note that in New Zealand, where similar legislation has been enacted, it has been held that where a 
prosecution has sufficient evidence of the identity of an informant from other sources, it is unlikely that 
a direction would be given to a journalist to give identifying evidence.)  

Justice Pritchard then goes on in paragraph 165 and states — 
On the other side of the equation, there is no evidence as to the likely effect of the disclosure of the 
identifying evidence on any informant, but there is evidence that the disclosure of the identifying 
information would involve requiring Mr Pennells to breach a fundamental ethical obligation.  
In addition, there is the strong public interest in the communication of factors and opinions to the public 
by the news media and in the ability of the news media to access sources of facts. In my view, the 
presumptive right to the protection in s 201 should not be departed from lightly, and only after a careful 
weighing up of the competing considerations.  

In the final paragraph, the learned justice says — 
Having weighed these competing considerations, I am not satisfied that the public interest in the 
disclosure by Mr Pennells or — 

The West Australian newspaper — 
of identifying information of the kind contained in the documents sought, would outweigh the likely 
adverse effect of that disclosure by Mr Pennells and the public interest in the communication of facts 
and opinions to the public by the news media, and the ability of the news media to access sources of 
facts.  

Members will note that in these various quotes I have shared this evening, the learned judge engages, as required 
by the shield laws passed by this house last year, in an exercise of weighing these competing considerations. It is 
the same exercise of weighing competing considerations that the proposed new standing order 201(2) would 
impose on members when a committee is faced with a journalist seeking to protect a source. The proposed new 
standing order would direct the attention of members—just as the new provisions in the Evidence Act directed 
the attention of the learned judge—to the factors to be considered. However, that exercise of weighing 
competing consideration necessarily involves matters of judgement, which will require members to act with 
wisdom and prudence. That is why on Thursday last week I suggested it would be very important for not only 
members to be properly trained on this new standing order but also for advisory officers of committees to be 
properly trained on the implication of this new standing order. When the situation arises, they will be properly in 
a position to enact a process where they will undertake this weighing up exercise.  

I suspect that there is not a proper appreciation by members of the significance of inserting this standing order in 
the event of someone finding his or herself having to use it. It will be far more complex, may I suggest with the 
greatest of respect, than anything any of the members will have had to deal with in the committee up until this 
time. That is proven by the lengthy exercise that the learned judge in the Supreme Court has had to undertake in 
a similar vein.  

As I look to close my remarks, I want to take the opportunity to quote two more sections from the judgement. 
The first is paragraph 174, where Justice Pritchard states — 

Fifthly, I have not overlooked the fact (as I have noted above) that private interests in maintaining the 
confidentiality of information in documents sought under a subpoena will ordinarily give way to the 
public interest in the administration of justice. However, the enactment of the Shield Laws means that 
the confidentiality of information provided to journalists by informants is no longer (if it ever was) a 
matter of purely private interests, but is now recognised as a strong public interest, which may outweigh 
other public interests which apply in relation to the production of documents for the purposes of 
litigation.  

In passing this proposed standing order, it appears to me that the house would, while maintaining its proper 
independence, nonetheless make a clear statement that even in regard to its own proceedings, it recognises that 
the confidentiality of information provided to journalists by informants is no longer, if it ever was, a matter of 
purely private interests, but is now recognised as a strong public interest. It is an interest that may outweigh other 
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public interests that apply to the production of documents or to the giving of evidence for the purposes of the 
proceedings of committees or of the council.  

The final paragraph I seek to quote from in the judgement is paragraph 176. There, Justice Pritchard states — 

I would, however, emphasise that the conclusion I have reached in this case is entirely confined to its 
facts, both as to the terms of the subpoena itself, the nature of the issues in dispute in the arbitration, and 
the evidence before the Court. The result in this case does not mean that a subpoena for the production 
of documents held by a journalist or his or her employer could never be enforced.  

For our benefit, the passing of this proposed standing order does not mean that there will never be an instance in 
which a committee or this Council may not—after carefully weighing up the competing public interests in the 
light of each of the 10 specified factors—determine that a journalist should be compelled to disclose the identity 
of an informant or confidential information supplied by an informant. However, passing the standing order 
would help ensure that no such order is made without a proper deliberation process. It is for those reasons that I 
have suggested it is very important that members are familiar with the proposed standing order, its implications, 
and how they—as members of the committee, particularly chairs of the committee—will seek to undertake a 
process to fulfil that deliberation exercise; that is, the weighing up of the competing interests. It will be very 
important for committee chairs, deputy chairs and members of the committees to be familiar with that process. 
Because frankly, if members do not avail themselves of that opportunity, they will not be undertaking the 
exercise in the spirit in which it is intended.  

Members will recall the original intention was for this provision to be in the substantive act; namely, the 
Evidence Act. We made a decision in the thirty-eighth Parliament that instead of doing what relates to 
parliamentary proceedings, we would house those same provisions in the standing orders. That is why we now 
have to consider this matter in addition to the bill that we considered in the thirty-eighth Parliament. The spirit of 
what was intended was for those same considerations to apply in every instance, including before parliamentary 
committee proceedings. If that is the case and if we are expecting of others that their consideration will be as 
significant and weighty as that of Justice Pritchard in very recent times in this case that I have spent some time 
outlining for the benefit of members, it is incumbent on us to ensure that we are adequately briefed, skilled and 
trained so that we will be in a position to properly do likewise in the event that we find ourselves in that 
situation.  
I acknowledge that these situations are rare. In the four and a half years that I have been in this place, I have not 
been involved in a committee where there has been a need to get a journalist to disclose their source. However, 
no doubt it arises from time to time and there would have been experiences of that sort. To the best that I can 
recall, I do not remember that being the case in the thirty-eighth Parliament. In a sense it is fortunate for us that 
the likelihood of us needing to undertake this weighing-up exercise will probably be remote. Inevitably, it will 
happen and four, five or however many members of a committee will find themselves having to say, “What do 
we do with this standing order? What do we do in this situation? It is in the greater public interest that this 
information be made known. What will we do?” At that point, the members will need to be in a strong position 
to undertake the exercise that will be required and expected of them. If we are to pass this standing order this 
evening, we will be telling those members what we expect them to undertake. I do not know whether I or 
probably other members look forward to that day because I anticipate that it will be a most robust matter 
requiring consideration. In all probability, it will be a scenario on which I suspect a committee might call for 
some specialist legal advice. It would not surprise me if that was the case. 

Hon Ken Travers: I suspect they’d refer back to your speech first though.  

Hon NICK GOIRAN: That would be a good starting point. I suspect a better place to go would be the 
judgement of Justice Pritchard in the case that I have outlined. Why is that? That was a very useful interjection 
by Hon Ken Travers, as usual, because the justice has already undertaken the exercise pursuant to the new 
legislation that we passed last year. In other words, the spirit that is intended in this evening’s proceedings is 
exactly the same spirit that was required of Justice Pritchard.  

Hon Ken Travers: Some committees have already had to go through that effectively without a standing order—
the judgements that are required under this standing order in the past anyway.  
Hon NICK GOIRAN: That is right. I look forward to the member’s contribution on this important matter. As 
Hon Ken Travers has outlined, that is why I have spent some time contrasting the two cases—the Liu case, for 
which we did not have the benefit of the statutory creation; and the Pennells case, for which we did have that 
benefit. Interestingly, that is perhaps why there were two different results. In the Liu case, the journalists were 
required to provide the information. They were even unsuccessful recently before the High Court in getting leave 
to appeal. Contrast that with the Pennells case where the Supreme Court said, “No. When we weigh up these 
factors that the Parliament of Western Australia requires us to weigh up, we are not going to require Mr Pennells 
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and The West Australian newspaper to reveal their sources.” Whether that has an implication for committee 
members remains to be seen. I suspect that it will not happen too often. It is a very weighty matter.  
I conclude by strongly urging members to take the time, firstly, to become familiar with this proposed standing 
order in the event that it passes with the will of the house this evening; secondly, to go away and consider Justice 
Pritchard’s decision; and, thirdly, particularly for members who are part of a committee run under the auspices of 
the Legislative Council, to ensure that their committee staff—their advisory officers—also do the same thing. It 
will be interesting to see whether the other place decides to do anything about this matter because obviously we 
would hope to see the same rule apply consistently throughout the Parliament.  

HON PETER KATSAMBANIS (North Metropolitan) [8.45 pm]: It is a great pleasure to speak to and 
indicate my support for a motion that effectively will extend the same type of protection for journalists that was 
contained in the shield laws passed in the last Parliament. It will extend that protection to their interactions with 
the Parliament and, in particular, through the parliamentary committee process. As I stated, I support this motion.  

I support the amendment to our standing orders in this place to incorporate this protection for journalists in their 
interactions with Parliament. As members of Parliament, we have a long-storied and interesting interaction as a 
profession with the profession of journalism. In a lot of ways we rely on each other and we feed off each other, 
sometimes positively, occasionally negatively. Through that interaction—I think I speak for everyone in this 
place—we have come to have a greater appreciation of the role of the journalist, their high ethical and moral 
standards and their commitment to their profession.  

I do not think I am in a unique situation but I am in a very interesting and relatively rare situation in that I am 
married to a journalist. My better half, Karalee, has been a journalist for many years. Although currently on a 
sabbatical to raise our lovely young family, she is one of those very committed journalists that I know. Through 
both my relationship with my wife and meeting all her friends and from the many friends I have in the 
journalism profession, I have come to understand the strong commitment that journalists have to an ethical and 
probably also a moral obligation that they feel towards their sources—their informants. It is axiomatic to their 
being that journalists believe they must protect their sources as part of undertaking their job to continue to 
inform the public in a non-partisan way. Some people in various professions may find that difficult to accept. 
Perhaps because I come from the legal profession, I can understand that strong commitment to this ethical cause 
that journalists have because the legal profession has what it calls legal professional privilege. I will not bore the 
house with the various interpretations and incarnations of legal professional privilege tonight, suffice to say that 
it is sometimes split into two. It is split into advice privilege and litigation privilege. I still count myself as a 
lawyer, even though I do not practise it. My learned friend and colleague Hon Nick Goiran was also a lawyer, as 
was the Attorney General, and I think there are others in this place, including the Chair of Committees, who 
were lawyers. Apologies to anyone I have missed out. We have a strong philosophical commitment to legal 
professional privilege. It is something we grew up with; it is something we are taught through law school; and it 
is something we implement in practice. It is the same with journalists: they grow up in their profession holding 
true to the fact that they ought to protect the identity of their informant at times when that informant—the person 
providing the information—seeks anonymity. I therefore understand and accept the philosophical commitment to 
that ethic. 
Hon Ken Travers: And we as members of Parliament have privilege. 

Hon PETER KATSAMBANIS: I will get to that, Hon Ken Travers. 

Unfortunately, until recent times journalists have had no legal backing for that ethical commitment to the 
protection of their sources. It has been described in many legal academic textbooks as a fuzzy area of the law—
an unsettled area of the law, to use more formal language—that has presented journalists with various dilemmas. 
A glowing example of that is the case of The Age journalists, colloquially referred to as Baker and McKenzie 
after the name of an old law firm, whom Hon Nick Goiran mentioned in the Liu case in his very learned and 
expert speech on this motion. 
That lack of certainty and lack of clarity has been the cause of concern to journalists over many years. In a few 
cases, as has been highlighted, they have fallen foul of courts and tribunals that have ordered them to reveal their 
sources. Of course, such revelation offends their commitment to the ethical and moral obligation they have as 
journalists to protect a source that has requested anonymity, and it places them in an almighty dilemma. That is 
why, over the last few years, jurisdictions across Australia, including this one, have chosen to enshrine in 
legislation that code of ethics of journalists in what have become known as journalists’ shield laws. I think that is 
a great thing. In this state, the previous Parliament, of which I was not privileged to be a member, passed those 
laws giving effect to that commitment. 

[Quorum formed.] 
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Hon PETER KATSAMBANIS: As I was saying, in the previous Parliament the government implemented the 
commitment it gave at the 2008 election to introduce these shield laws insofar as they apply to our legal process. 
Of course, Parliament is not a court and it is not a tribunal. The laws as they apply to procedures in courts do not 
apply to Parliament, which is why the government has chosen—completely bipartisan or, I hope, multi-
partisan—to undertake this task of updating our standing orders to reflect as closely as possible the shield laws 
that have been passed into law and, as they apply in courts, to apply in Parliament, especially to deliberations in 
parliamentary committees. As parliamentarians we know a little about privilege. We have parliamentary 
privilege. Journalists’ shield laws, as enshrined in this proposed standing order, are not exactly privilege; I will 
use the term a “rebuttal presumption”, but a very strong presumption, in favour of the protection of a source. 
That strong protection is contained in proposed standing order 201(2), which reads — 

… the Council shall only order the disclosure of the identity of a journalist’s informant — 

This has regard to all of the issues we are looking at — 

if the Council is satisfied … that the public interest in the disclosure of the identity of the informant 
outweighs — 

I emphasise the term “outweighs” and I will return to that — 

(a) any likely adverse effect of the disclosure of the identity on the informant or any other person; 
and 

(b) the public interest in the communication of facts and opinions to the public by the news media 
and, accordingly also, in the ability of the news media to access sources of facts. 

We, therefore, as Parliament, as the Council and as a committee of Parliament, will be charged with a balancing 
act when these matters come before us. Like my good friend Hon Nick Goiran who spoke before me, I hope that 
these matters are very rare, but when they do come before us, we will have to turn our mind to performing a 
strong balancing exercise. On the one hand there is the public interest in disclosing the identity of an informant. 
On the other hand there are those other interests such as any likely adverse effect either on the informant or on 
any other person. That includes the journalists and their ethical considerations, other public interest in the 
communication of facts generally, the ability of the news media to access sources, and the damage that public 
disclosure of an informant’s name when the informant seeks to be kept anonymous would cause to the ability of 
news media generally to gather information from such sources in the future. The balancing act is not simply a 
matter of saying, “Yes, there’s one and there’s the other; let’s make a choice of which one we think is 
preferable.” The proposed standing order states that the public interest in disclosure must outweigh those other 
interests. We must therefore turn our mind to whether those other interests can be outweighed by the public 
interest in each particular fact or circumstance. That is a very strong test to be satisfied before disclosure can be 
ordered. It is an extremely strong test. I would say it is probably above an equivalent legal test such as the 
balance of probabilities. It is a very strong test that the public interest in disclosure must outweigh the other 
interests including the interests of the journalist, the informant and the news media generally. I think that is as it 
should be. As I said earlier, journalists have a strong ethical commitment to protect their sources, and until recent 
times they have had no legal cover or legal protection for doing so. They have been requesting it for many years, 
they have finally been given it in legal proceedings, and we are now extending it to parliamentary proceedings. It 
is a really good step.  

Of course, standing order 201(3) lists the sorts of matters that the Council can have regard to, but, again, 
paragraph (3) is prefaced with the words “without limiting the matters that the Council may have regard to”. This 
is a sort of example list, if you like, rather than an absolutely binding list that we must apply at all times. We 
must have regard to these matters, but we can have regard to other matters as well. Again, that is a good thing, 
because we cannot predict the fact circumstances that will come before us before those fact circumstances 
actually arise. 

My learned friend Hon Nick Goiran emphasised in his speech the fact that this is a very fluid area. Of course it 
is. The legislation that has been introduced—which is similar and, some would say in many cases, almost 
identical in wording to this standing order—is new. It will be tested. It has already been tested, as 
Hon Nick Goiran told us in his contribution. He went through very forensically the decision of the judge in that 
case and highlighted some passages that we can all take heed of if we need to apply this standing order in the 
future. It is the first case, but I dare say that it will not be the last case. Interestingly, since shield laws have been 
in place over the past few years, there has been quite a significant shift in the type of people using the courts to 
access the names of informants of journalists. Traditionally, it has usually been government that has sought 
disclosure, often in criminal cases. We have seen over the past three or four years, and in both examples that 
Hon Nick Goiran used in his contribution, that it has been individual private citizens, concerned more about civil 
litigation or matters that might give rise to civil proceedings than about criminal proceedings, who have 
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attempted to access the names of journalists’ sources. There has been a bit of a shift. It goes to show that I think 
more people will in the future seek the disclosure of the names of journalists’ sources. 
Hon Ken Travers: So you don’t think that the recent decision by Justice Pritchard will actually now see that 
there won’t be as many as there would have been without that decision? 

Hon PETER KATSAMBANIS: I will get to that. Hon Ken Travers’ interjections are interesting. It goes to 
show that he, too, is taking an interest in this. I would welcome his contribution on this subject. I will take the 
interjection about whether I think the decision of Justice Pritchard will discourage people from bringing these 
actions to seek disclosure. Unfortunately, I do not believe it will and I will explain why. I think the learned judge 
has done a sterling job. I believe the decision will stand up to scrutiny. I am not an appeal judge. I do not profess 
in any way to prejudge any possible appeal from this case or any other decision in similar fact circumstances. I 
think the judge has done a great job. To answer the question of Hon Ken Travers about whether I think it will 
discourage others, unfortunately, we have seen in so many areas of the law that people believe they need access 
to these names and they want to use the legal process to get to them. They may well be on difficult legal ground, 
but I think people will still be prepared to—I will use a colloquialism—roll the dice on this one because the 
prospect of victory, which is the disclosure of the informant’s name, will have such strong either emotional or 
commercial value to them that they will be prepared to roll the dice. If half a dozen or a dozen decisions follow 
this path and this reasoning of Justice Pritchard, perhaps that would discourage them. If we have further 
guidance from appeal courts, that may well discourage them. Unfortunately, my experience tells me that one 
decision of one single judge in a relatively new area of law will not discourage such actions. That is just my 
opinion. The proof of the pudding will be in the eating. But, as the member raised it, I thought it was worthwhile 
at least extrapolating on it. 
Hon Nick Goiran: The other interesting thing with that is that the judge has specifically said that the judgement 
is confined to the facts of this particular case. 

Hon PETER KATSAMBANIS: I would say that that is right. It has to be, because all the fact circumstances 
will be different in every single case. After a while, there might be some similarities in some cases and some 
differences in others, but based on one case —  
Hon Ken Travers: If you look at the test that we are putting in tonight, every case will need to be treated as a 
separate individual case because of the nature of the circumstances. 

Hon PETER KATSAMBANIS: And so it should. But we will be informed by the body of knowledge that 
forms over this. We will be informed by decisions in this state primarily and we will be informed, at least on 
some sort of obiter value, by decisions that are made in other jurisdictions. Over time—I hope it is many, many 
years—we may even be informed by the deliberations that committees have on these matters, if and when they 
come before us. 

As I said before, I was diverted into this area of exploration. Under the standing order, a committee of the 
Legislative Council or a committee of the Parliament will have to have that balancing exercise about the public 
interest. It is interesting that the public interest appears on both sides of the test—the public interest in disclosure 
of identity and the public interest of that general ability of the media to gather information and communicate it to 
the public. I am paraphrasing standing order 201(2)(b), but I think it is a fair paraphrase. We as parliamentarians 
and as members of committees will be charged with that duty to weigh up the public interest and see whether the 
public interest in disclosure outweighs the other interests. Again, I think that is a good thing. It is a good thing 
that members of Parliament are charged with the responsibility of weighing up the public interest because, after 
all, we are elected to this place to represent the interest of the public of Western Australia. Who better to weigh 
up such things as public interest and apply these tests than us? When we apply them, we will come to it with our 
own personal circumstances. Not all of us are lawyers—I think it is a very good thing that not all of us in this 
place are lawyers—so not all of us will come to it with some sort of commitment to the principles of legal 
professional privilege. However, as parliamentarians, we all have a commitment to the principle of parliamentary 
privilege. I think we will weigh that up very strongly when considering the shield laws and the code of ethics of 
journalists in relation to the non-revelation of their sources.  

We will do a good job. Yes, we will need training and refreshing and to be kept abreast of judicial developments 
and interpretations as they apply to the analogous legislation that is considered by the court system. But we are 
not courts. We are not bound by those precedents. We will obviously pay significant attention to them, but we 
will be considering the interests of the public of Western Australia from a different perspective—from a 
parliamentary perspective. That, too, is a good thing, because the proceedings in this place and in our 
parliamentary committees are parliamentary proceedings, not judicial proceedings.  

Hon Ken Travers: I would argue that the judicial proceedings will be of limited value. What we pass tonight 
will be the key substance in any subsequent decisions of the committees.  
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Hon PETER KATSAMBANIS: I welcome Hon Ken Travers’ on-the-record contribution to this debate rather 
than his contribution by interjection, because he obviously has a great interest in this area. I am not patronising 
him when I say that it seems from his interjections he has a lot to contribute to this debate, so I will welcome it 
when I have had my go.  

Hon Ken Travers: I’m afraid to say, I think my interjections have exhausted my contribution.  

Hon PETER KATSAMBANIS: Repetition does not have to be tedious, Hon Ken Travers. As long as it is not 
tedious, we are happy to hear it again, but perhaps after my contribution.  
I think the proof of the pudding will be in the eating whether judicial interpretations of similar provisions will be 
of strong or limited probative value. I do not want to prejudge it because to do so would be to take a leap into the 
unknown. We are introducing this standing order and, hopefully, it will be supported and become part of our 
standing orders. We need to see how things pan out over time.  
I know this provision is important to journalists from my interaction with not only my favourite journalist, my 
lovely wife, but also my friends who are journalists. I hope the proceedings around the introduction of this 
standing order and the speeches we make in this place are read by journalists who might be affected by this in 
due course. That is why, in particular, I put on record my interpretation of the operation of the committee 
structure in Parliament. I think there is a lack of understanding in the public of the very collegiate and, dare I say, 
non-partisan manner in which parliamentary committees work almost 100 per cent of the time. The public is well 
aware of the adversarial nature of Parliament, be it in this place or in the federal Parliament, from the limited 
things they see in question time, during matters of public importance and issues that are highlighted, some 
usually by the media, when there is a direct contrast and conflict in opinion between the government of the day 
and the opposition of the day or between some of the cross benches of the day and either the government or the 
opposition. What the public are not aware of is that most of the time we are in heated agreement and that most of 
the time that we sit in parliamentary committees we are in very calm and agreeable agreement; so when it comes 
to considering the application of this shield protection, or shield law, being envisaged by these standing orders, 
at a parliamentary level, I would like to placate any fears journalists may have that they will be walking into an 
adversarial battle between one side of the Parliament and the other side of the Parliament being carried on in a 
parliamentary committee, and that they would be the meat in the sandwich. If such a fear were held by 
journalists, it is a legitimate fear based on the limited knowledge that the general public has about how we 
conduct our affairs in parliamentary committees.  
I have been in this place for only a short time, but I have had the privilege of sitting on three parliamentary 
committees, including the Joint Standing Committee on Audit. I am more than impressed by the very considered 
and almost non-partisan way committees consider a lot of the issues before them. When it comes to looking at 
this standing order, it will be in a very collegiate atmosphere and a very considered manner, and the totality of 
the committee is likely to weigh up the public interest. That should provide a strong level of comfort for any 
journalist put in the invidious position of seeking the protection of the shield law and then having that rebuttable 
presumption considered by a particular parliamentary committee. As I have said on a number of occasions, the 
proof of the pudding will be in the eating. We cannot presume to know what will come in the future. What we 
can do is set up a framework. This standing order sets that sort of framework for all our deliberations that come 
after this standing order is accepted and becomes part of the operation of this place.  

Hon Nick Goiran: Can I ask a question while you are on your feet? In your experience what would you say 
about the integrity of journalists in ensuring that the information that their source provides them is accurate 
before they run with it, because that is the real issue? People are scared to provide these shields to journalists 
because it might be misused. I wonder with your experience particularly, maybe even the experience of your 
wife, whether she might have something to assist us with on that.  

Hon PETER KATSAMBANIS: That is a vexed question. A number of issues remain genuine questions. Before 
I address the point raised by Hon Nick Goiran, because it is a valid point, there is still a slightly ambiguous 
question that remains—that is, who qualifies to be a journalist under this standing order? Who qualifies to be a 
journalist for starters? Is it someone who writes an article for a newspaper? We would argue, yes. Is it someone 
who reports news on the television? Yes. Is it someone who reports news on the radio? Yes. But then we get into 
the hazier areas. If it is someone who is not a reporter but who is an opinion writer or an opinion conveyer by 
television, radio, internet or any other medium, are they a journalist, because they are not reporting news but are 
reporting opinion? What happens when the lines are blurred and someone sometimes reports news and 
sometimes writes opinion?  

Hon Mark Lewis: What about bloggers? 

Hon PETER KATSAMBANIS: I will get to that, Hon Mark Lewis. What happens in that honourable space, the 
very under-appreciated space of blogging, micro-blogging, tweeting, or posting on Facebook? If my teenage kids 



Extract from Hansard 
[COUNCIL — Tuesday, 17 September 2013] 

 p4120b-4133a 
Hon Nick Goiran; Hon Peter Katsambanis 

 [11] 

were here, I am sure they would probably tell me that there are all sorts of other micro spaces out there on the 
internet that I have not even mentioned. That area is clearly uncertain. It is clearly uncertain whether it applies to 
all those people or some of those people, and also whether it applies to those people whom it applies to—it 
sounds like a tautology—all the time or some of the time, whether they are conveying news or opinion. That is 
all to be tested in the future, which is why I again go back to the starting point that, as custodians of the public 
interest, we are in a good place to weigh this up. I know that in some of the legislation that has been introduced 
in various places there have been attempts to define the limits of what a journalist is. I think that in the ever-
changing world of journalism, the ever-changing world of online communication and the—to use that word that 
has gone out of vogue in the past few years but still applies—convergence of news media, to draw an arbitrary 
line at this point in time would be silly and counterproductive. 

I will address the point made by Hon Nick Goiran; that is, the question he posed in relation to—I will paraphrase 
it, so correct me if I get this wrong, Hon Nick Goiran—whether a journalist, having received confidential 
information, will then faithfully relay that information or in some way, either deliberately or inadvertently, 
misconstrue it or mis-convey it. 

Hon Nick Goiran: Yes, that is right; but perhaps just before we get to the question, I am mindful of your 
important point about who exactly is a journalist. The bill that we passed in the thirty-eighth Parliament defines 
the term “journalist” as follows — 

journalist means a person engaged in the profession or occupation of journalism in connection with the 
publication of information in a news medium; 

But, of course, that definition will not find its way into the standing orders. 

Hon PETER KATSAMBANIS: That is correct, which is why I say it is a hazy area. I made the point earlier 
that we are not a court of law. The legislation that has been enshrined in our Evidence Act does not apply under 
the standing order to — 
Hon Michael Mischin: You would expect the Parliament to be informed by that definition. 
Hon PETER KATSAMBANIS: Of course we would expect it to be informed by it, but — 
Hon Ken Travers: Nothing requires us to be informed by it. 
Hon PETER KATSAMBANIS: Again, we have to be informed by it; we do not necessarily have to apply it, 
Hon Ken Travers. Ipso facto we have to be informed by it because we passed the law in the first place. 
I return to the point I made previously about the difficulty with the convergence of media, and the continuing 
convergence of media. I look at the definition and it says — 

journalist means a person engaged in the profession or occupation of journalism in connection with the 
publication of information in a news medium; 

For those of us who are lawyers, as soon as we apply our minds to what has happened in the media over the past 
18 years since the World Wide Web took over what was previously a pretty minor world of the internet, and if 
we think of what has happened in that time in relation to what a news medium is, we realise that a lawyer or a 
few lawyers and a judge could have an absolute field day interpreting such words as “engaged”, “profession”, 
“journalism”, “connection”, “publication”, “information” and “news medium”. All those are words open to 
interpretation in an ever-changing field, be it a television station, a radio station, a newspaper, an online version 
of a newspaper or a blog, or a published internet webpage that is not a blog but pretends or purports to be a 
news-conveying medium; and there are absolutely hundreds of thousands of those. So, the answer is, 
Hon Nick Goiran and others who have been so interested in this area, that it is hazy; it is something that we will 
have to turn our minds to again in each individual fact and circumstance. 
As people entrusted to protect the public interest, I think we should not bind future legislators, future members of 
this place or even current members of this place to interpretations that might get outmoded very, very quickly, as 
we have seen, as I have said, over the past 18 years since 1995 when the browser and the World Wide Web 
seemed to fire up plurality in media all over the world. Again, that is a good thing and something I support, so 
why put in artificial barriers when we do not need to? 

I return once again to Hon Nick Goiran’s very interesting point about a journalist, having been provided with a 
piece of information from an informant who wishes to remain anonymous, then taking that information and 
either deliberately or inadvertently misrepresenting it, misconstruing it or misinterpreting it and, therefore, 
misinforming. That is a very important point. Without that informant providing some clarity, it is almost 
impossible to test the veracity of the information conveyed. 
Hon Mark Lewis: Indeed, is it admissible? 
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Hon PETER KATSAMBANIS: Hon Mark Lewis, I am going to confine this to parliamentary proceedings, 
because I do not really want to stray into that area of whether it is admissible in a court of law. In relation to that, 
I think protections are available in parliamentary proceedings that may not be available in courts of law. One of 
the things that an aggrieved informant, for want of a better word, could do is seek to provide evidence in camera, 
on a confidential basis, to a parliamentary committee to clarify or dispute, or whatever the case may be, 
information that a journalist has used and is trying to invoke the protection of a shield law, because I would 
imagine that that informant is in an invidious position; that is, when they provided the information, they clearly 
wanted it to be made public, otherwise they would not have provided it to a journalist. When they provided the 
information, they also clearly expected anonymity, so if the information comes out not as they expected or not as 
they conveyed it, they are between a rock and a hard place, too. There is a series of protections. As I said, one is 
the protection afforded to people who seek to give their evidence to a parliamentary committee in a private 
hearing. That happens from time to time with parliamentary committees. Parliamentary committees are very 
experienced in weighing that up and deciding whether they want to provide a private hearing to an individual 
who seeks, in all sorts of circumstances and for many reasons, their evidence to be provided in camera.  
I think there is another important protection. I go back to what I said earlier in my contribution about the ethical 
framework under which journalists operate and the ethical framework that underpins this concept that we are 
enshrining in shield laws. It is very, very important. Just as lawyers hold tight to the concept of legal professional 
privilege and just as parliamentarians treasure parliamentary privilege, so, too, in my experience, do journalists 
hold tight to this protection. As I said, I have many, many friends who are journalists. Very few write or cover 
politics, some cover general news, some cover crime and many others cover areas such as sport, but no matter 
what area of journalism they cover they have a fundamental commitment to that ethical principle of reporting 
fairly and to the additional ethical principle that we are enshrining in shield laws around the protection of sources 
who seek anonymity.  
[Member’s time extended.] 
Hon PETER KATSAMBANIS: I thank the house for its indulgence. I was saying that these shield laws are a 
culmination of a struggle by journalists; it is something for which they have fought for generations. I believe it 
would take a perverse, rogue element to misuse such laws.  
Hon Ken Travers: I don’t disagree with you but there is no formal oversight of journalists’ ethics as there is in 
the legal profession, which is one of the interesting questions that will arise out of this.  
Hon PETER KATSAMBANIS: I am one of those people who believes that the best way to regulate ethics in 
any profession is regulation through a peer network. I believe it happens best when one’s peers control the 
ethical framework under which one operates—they draw the boundaries, whether they be sharp or a little blurry, 
and then “judge” one’s performance around that ethical framework. I believe that holds true for lawyers, doctors 
and accountants. It certainly holds true for members of Parliament, although we have another group of people 
who also hold us to account; that is, the public every four years, as it should be. I believe in that type of 
framework for the regulation of standards. In amongst those standards would fall the ethics of a profession. That 
type of framework—peer regulation—should also be afforded to journalists.  
Journalists have struggled to obtain a protection that is not afforded to many other professions. I will draw a 
comparison. For years the accounting profession has fought and struggled to have professional privilege 
recognised in relation to the provision of tax advice. When lawyers provide tax advice, sometimes in exactly the 
same field, legal professional privilege is attached. That is not the case for accountants in Australia, although in 
many states of America it is. Accountants have struggled for that. Unfortunately, the previous federal 
government—the one that was defeated on 7 September—had promised to look into this matter, as it is a federal 
government area. Unfortunately, it did as it did with so many other things and continued to look into it and 
disappointed the accounting profession by not introducing privilege to the area of accountants’ tax advice. 
Seeking the same advice from a lawyer would give that advice legal professional privilege. I make the point here 
that that privilege, in a legal sense, attaches to the client and not to the lawyer, and that is what accountants were 
seeking. The house would appreciate how important that would be when someone might be up against the 
extreme power of the Australian Taxation Office in relation to tax advice. Accountants have not been given this 
great privilege; they have not been given this protection. Journalists have.  

Jurisdictions across Australia, including the commonwealth, have decided that this is an area worth providing a 
form of protection to or shield for. The flip side of that is that journalists who treasure this, have fought for this 
and have finally won this shield should be the first people out there protecting it. They should be making sure 
that it is not corrupted or misused. To take the example given by Hon Nick Goiran, one possibly illogical step 
further but certainly one step further would be a rogue journalist who chooses to concoct a set of fact 
circumstances and to attribute them to an informant who has sought anonymity. It is a possibility. Again, it goes 
back to the ethical compass and framework of the individual journalist at first instance. It then goes to the ethical 
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compass and the framework of ethics and standards that any profession chooses to impose on itself. As 
lawmakers, we reserve a very important right; that is, to revisit this area. If it is used and abused, the ultimate 
right that we have is to impose non-peer regulation, which I personally would find abhorrent as it would 
encroach on areas of freedom of speech and freedom of expression. Again, the previous federal government, the 
one that was defeated a few short weeks ago, dabbled in that space, but it was not very successful. I would hate 
to go down that path. The other obvious area is for us to deal with areas around the shield laws.  

I have expressed before and I will express again that I have great faith in individuals. I have great faith that when 
we empower people, we give them the opportunity to rise to the occasion and be their best possible selves. 
Therefore, it is from that framework that I look at things such as these shield laws. I believe that having 
recognised the concerns of journalists over generations and having validated the struggle that journalists have 
fought, often with their liberty—there are a number of examples of that—to not only protect their sources but 
also create a legal framework around which they can protect their sources in a recognised way in courts and 
tribunals and now in Parliaments, journalists individually and as a profession will rise to the challenge. When 
people win something hard fought, they want to hold onto it and they realise the best way to hold onto it is to not 
corrupt it, wreck it or let rogue elements make it run wild. I know many people in the journalism profession who 
have for many years championed the sorts of protections we are now enshrining for them. I know those people 
personally; I know they are good people. I know they are people who will treasure what this Parliament and 
other Parliaments around Australia have given them, so I have great faith that they will not corrupt it. I hope that 
answer is satisfactory to both Hon Nick Goiran and Hon Ken Travers. I have faith in individuals and I believe 
that when we empower them, they will make the right decisions.  

Going back to new standing order 201, I thank the house for its indulgence. I have gone on a fair bit but it is an 
area that I know is important to many people. As I said, my wife is a journalist and it is very important to her. I 
know how she personally believes in the sanctity—that is how journalists frame it—of protecting sources who 
seek anonymity. Journalists do that not just to protect that individual but because they believe it is a primary 
weapon in their armoury to collect facts and information and to report those facts and that information so that the 
public can be properly informed. I know they place great score on it. With not only this motion but also the 
legislation that preceded it and the legislation in other jurisdictions, finally, the commitment that journalists have 
to that principle and that code of ethics is being enshrined in law. They no longer have to second-guess and fly 
by the seat of their pants and hope that either they are not challenged in court, or, if they are challenged, they do 
not go the same way as the Fairfax journalists in the Liu case that just pre-dates this sort of protection. 
Journalists do not have to do that anymore; they know that they have a protection. Of course, it is not absolute 
protection. Legal professional privilege is not an absolute protection either. I am not going to get into the area of 
parliamentary privilege on that score. But this is not an absolute protection. As I said, it is a strong rebuttable 
presumption weighing up the public interest of disclosure against the likely effects of disclosure on the identity 
of the informant and other people and also the public interest in the ability to collate information and disseminate 
it for the information of the public. That is something our media in Australia does well compared with the 
situation in so many other places. As politicians, we often take pot shots at the media and members of the public 
sometimes take pot shots at the media, but to really badly paraphrase Winston Churchill, this could be the worst 
media we have except when we compare it with media in many other places across the world. Therefore, we 
should recognise that the media do a really good job, sometimes under difficult circumstances. I think that public 
interest test is well calibrated. The balance, the presumption, falls on non-disclosure. That is right. The public 
interest in disclosure has to clearly outweigh any of the issues that point to non-disclosure, including the effect 
on the identity of the informant, on the journalist and on communicating information generally. So a very strong 
high jump bar has to be passed before disclosure is ordered. 

Debate adjourned, pursuant to standing orders. 
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